man, who claims that he heard Shepherd ask complainant about the canopy
but doesn't know what else was said other than that he did hear complain-
ant suggest that he might have to quit and Shepherd's statement to the
effect that complainant was no longer working there as of that time (6/24,
Tr. 230).  It is difficult to understand how Pennington can be so certain
as to some things and not know what was said as to other aspects of the
conversation.  Inasmuch as Pennington has known complainant for 10 years
and was obviously trying to testify in complainant's favor, it is more
probable than not that complainant did not mention the safety aspects of
raising the canopy and that Pennington preferred to forget certain parts
of the conversation rather than to testify unfavorably on complainant's
behalf (6/24, Tr. 231).

In view of the fact that Shepherd had obtained a piece of metal on
Saturday for welding to the canopy's legs and had left it outside the
mine for use in raising the canopy (6/26, Tr. 5; 167), and in view of the
fact that Shepherd had made a call to the mine on Sunday night to suggest
how the canopy should be raised (6/26, Tr. 6), it is unlikely that Shepherd
failed to ask complainant some questions about the canopy.  On the other
hand, there is nothing in the record to corroborate complainant's conten-
tion that he discussed with Shepherd the fact that the canopy could not be
safely raised in the manner suggested by Shepherd.  The evidence also shows
that complainant and Shepherd could not have had a detailed discussion
about the canopy because Shepherd did not realize that the canopy was wider
in the back than it was in front and Shepherd thought the repairmen had
tried to raise the canopy's height by merely turning it around so that the
front legs were in the rear where the increased height was desired (6/26,
Tr. 22; 180; 205; 6/27, Tr. 89). Any detailed discussion by complainant
of the way they had tried to raise the canopy would certainly have made
Shepherd aware of the kind of work which had been done on the canopy.

After he had discharged complainant, Shepherd ordered a new pump
motor for the shuttle car and went underground and helped install it
(6/26, Tr. 157),  Afterwards Shepherd had to do some work on the conveyor
belt and did not personally examine the canopy on the loading machine
(6/26, Tr. 178-179).  Although the loading machine was used by the first
shift with the front legs out of the holders just as complainant had left
it (6/26, Tr. 183), Shepherd assumed that the loader had been operated on
the first shift either with the canopy removed or that the first shift
had used a stand-by loading machine which did not have a canopy on it
(6/26, Tr. 194; 197; 203).  The operator of the loading machine on the
second shift refused to run the loader with the front legs unattached and
new legs were obtained and completely installed by the repairmen on the
second shift, except for a slight amount of welding which was completed
by the third-shift repairmen on April 22, 1980 (6/25, Tr. 72; 76; 146;
6/26, Tr. 180).

Since Shepherd stated that he had discharged complainant for leaving
two pieces of equipment in an inoperable condition, it must be concluded
that part of the reason for complainant's discharge was complainant's
failure to have the canopy in an operable condition.  The foregoing con-
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liquid pool remains steady,   but when the  two  pieces   of metal are raised
